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STATEMENT OF CONSIDERATIONS

CLAss ADVANCE WAIVER OF THE GOVERNMENT s DOMESTIC AND
FOREIGN PATENT AND COPRYRIGHT RIGHTS UNDER DOMESTIC FIRST .
AND SECOND TIER SUBCONTRACTS ISSUED BY LLNL/LANL/SNL FOR.
THE ACCELERATED STRATEGIC COMPUTING INITIATIVE, THE
PATHFORWARD PROJECT; DOE WAIVER NO. W(C)-97-004: SAN §75

Lawrence Livermore National Laboratory (LLNL), Loa Alamos Natlonal Laboratory
(LANL) and Sandia Netlonal Laboratories (SNL) (jointly referred to-as the
Labarataries) are warking on the Accelerated Stratagie Computing lnltiatlve (ASCI)

to develop suparcomputers for DOE program needs. - Te meet the requiremerits of

. DOE'S Stockpila Stewasrdship and Managemant Program, DOE Is enhaneing ito
computaticnal power by developing supercemputare with the capability of
performing tora-scale computing. The ultimate goal is to have supercamputers

- capable of parforming three-dimengional modeling and nuclear weapans relevant
simulations. With these new capabilitiez, scientists can analyze the effects of
stockpile aging and anticipate future problemu WIth exiating nuclear warheads and
their compomnts .

The ASC! Program is developing several generations of computera. In 1995, INTEL
wae saelected for the ASCI thlah Red System, and .demonatrated one trillion
oparatione per second cornputstional speed. In 1896, IBM was selacted by DOE
for the ASCI Blue Pacific Project, Thie 483 millien contract was awarded ta build a
suparcomputer ({BM RS/8000 SP) systam conklsting of clustera of shared-memory
proceasors. The initlal camponents were deliversd to LLNL in Saptember 1996 and
operate at 138 gigaflope, These will be upgraded to a praduction model, a 3.
teraFLOP/s system, in December 1988. In parallel, Cray Reswarch, a aubsidiary of
Silicon Graphies, inc., will provide a 3 taraFLOP/e gystemn to LANL over a
comparable time period.

The ASCI Pathforward Project is almed at developing the technology necessary to
enabla 30 TeraFLOP/s computer systems by 2001 and 100 TeraFLOP/a by 2004.
A Requseszt for Expressad Interest (REl) was published In the Commerce Business
Daily to detarmine what companies would bid on the Pathforward Project. On July
16, 18987, the Laboratorias issued to 21 interested companies a Request for
Proposal (RFP No. PF-01) to davelop the key (ctitical path) interconnect
technologles necessary:to accalorate the development of balanced 30 to 100
TeraFLOP/s comnputsr systeme. Mare specificelly, the RFP sought the participation
\by the domestlc commarcial computer industry ta accelerate development of. kev
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. STATEMENT OF CONSIDERATIONS
CLASS ADVANCE WAIVER -
ASCI RFP No, PF-01

high performance computing technologies that would subsoquently be aconomically
- sustalned in the marketplaca. The technologies to be developead are expected to be
part of a company's current busineess plan, but would not otherwise be avaifable in
the time frame needed or at the scals/performance lave! required by ASC| Program. .
- More than the company‘a technclogy, it Is the accslaration of the development and
expansion of capability that Is being required. In srder to avoid directing industry
on how to build camputer systems or design-Interconnect fabric, DOE has defined
the interconnect performance requirements to eupport the Stockpile Stewardship
and Management Pregram. The RFP outlined DOE'a interest in developing & low-
. latency, high-bandwidth Intereonnect and 1/0 technology that provides for scaling
commadity-based shared memary computer units. _

After receiving and reviewing several proposals, the Laboratories selected the

- propesals that best meet the ASCI goals and have begun negotlating first tler
subcontracts with the rospectiva companies, The projected total budget for these
first tier subcontracts is approximately $65 million over the next four years. In
order to atay within the flecal conatraints of the pragram, the Laborataries expect
sach selected subcontractor to contribute at least a 20% shars of the total cost of
the contract. Before cancluding the negotlations on these first tier subcontracts,
this Class Advance Walver should be executed in order to provide ths appropriate
provisions to be included in the first tier subcontracts.. This Class Advance Waiver
will also apply to dorneatic second tier subcontractors when the firat tier

subecontract qualifies for thie Class Advance Waiver,

A small business or nan-profit organization will retain the patent rights to their
sybject invantions undar the Bayh-Dale Act. See 35 USC 200-212. If & non-Beyh- -
Dole subcentractor undar the subject RFP does not agree to cost-share at least

20% of the total contract cast, that subcontractor will receive the standard DEAR

- patent and FAR data clauges in connection with the R&D procurement. However,

. such a suhcontractar can still petition the government far either a soparate

Advance Waiver of its own or an |dentified [nvention Waiver to obtain title to
specific subject inventions,

[n the ASCI Blue Pacific Project, the DOE iasued a memerandum regarding
intellectual property rights for the ASCI Blus procuremant. See Appendix A. The
proviaions.in thls Appendix A were used as the baale for the provislons being vaad
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STATEMENT OF CONSIDERATIONS
CLASS ADVANCE WAIVER -
ASCI RFF No, PF-01

td negatiate the first tier eubcontracts for the ASCI Pathforward Projact. See
Appendix B, ' If a non-Bayh-Dole subcontractor is willing to cost-share by an amount
of at least 20% of the tatal contract cost, the DOE agrees to waive, in advance,
patent righte to the for-profit subcontractor in the subcontractor’s subject
. inventions. See Appendix B, sectiana | and Il. The patent rights walver lg subject
"to the retained governmant-use llcense, maroh-in nghts. raporting requirements,
DOE approval ef assignments, 35 U.8.C. 204, and a U.S. Competitiveness
provision. See Appendix B, gectians | and Il

The Bayh-Dole Act only apglies to the allocation of patent rights. Therefore, a
subcontractor (small businasa, nan-profit or for-prafit erganization) may assert
capyright in computer software without tha Contracting Officer's prier approval
only if DOE has specifically granted this right.. Under the subjsct RFP, when =
sybcontractor is ‘willing to cost-share by an amount of at igaet 20% of the total
contract cost, the DOE agress, in advenca, to authorize the subcontractor to agmert
copyright without the Cantracting Officer's ptlor approval in softwars producad
under the subcontract by their employees. See Appendix B, sections | and Ill, The
‘right to assert copyright In software {s aubjact to a limited govaernment-usa licanss
for. a periad aof five years to allow the subcontractor sufficient time to
commerciallza the computer software. [n the fimitad governmant-usa Ilceme, the
subcontractor grants te tha Government and others acting in its behalf, a paid-up
nonexclusive, irrevacable woridwide license in such capyrighted computer saftware
10 reproduce, prepara derivative works, and perform publicly and display publicly by
or on behalf of the Governmant. Hawever, ths limited government-use llcense in
copytighted software will revert to a broad Goverament license, which allews the
Government to dlatrlbute copies to the publie, if DOE march-in righte are exereisad,
far example, where the subcontractar has not taken effectiva ateps to
commerocialize the software, See Appendix B, section Ill, (¢)(1), third paragraph.

It {e not expected that any seftware or hardware will be delivered to the
Labarataries under the subject RFP. The expected deliverables will be: (1) the
demanstration of the Interconnect technology performance to prove functionality of
key hardware and saftware componsnts 88 well as overall integration of the
apprasch; (2) a decument or a demanstratad methodology to scale to 30-100
TeraFLOP/s systems: and (3) detailed reparts of technical activities, performance
reeults, and lesaons learned associated with the eandsavor. Thus, the limited
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STATEMENT OF CONSIDERATIONS
 CLASS ADVANCE WAIVER
ASCI RFP No. FF-01

amount of saftware daveloped undar the subcontracts to acaommodmte changes in
‘hardware componants auch as gswitch.and adaptar designs le not a dsliverable item
that would be delivered to DOE's Energy Sclence and Technology Software Canter
'(ESTSC). The developed computer software will be modifications of the
subcantractars' aoftware used for operating interconnact capabillities. Thus, the
saftware would have very spacific applicability to the functioning and scallng of
specific hardware systems and would be practically useless to DOE without the
gpecific hardware equlpmant and the underlying propriatary software of tha -
subcontractars, In fact, DOE Program intends to purchase the commereial products
that should be developed by the subcontractom after the research and development .
of the present eubcontracts i8 concluded. Howsever, If thare is deliverable goftware
devalopad and dellvered to the Laboratories, DOE expects tha Laboratories to
comply with thair contract ebligations. of providing this dslivered software to DOE's
ESTSC. DOE balleves granting the copyright in softwars ie warranted hera in order
to stimulate developed end products to purchasge in the future.

The Inltlslly selected domestic subcentractors are U.S. companies, representing a
combination of small and large ontities, with extensive backgrounds in the
suparcomputer technologies. There was adequate netice of the issuance of the
subject RFP in the Camimerce Businees Daily. In addition, the Laboratories have
made othar contacts during the ASC| Program. Technlcal sxperts fram each
Laborstory reviewed all of the proposals and based their initial sslection of
propasals on techmcal eapebllxty of the ccmpnnms coat shanng and sdequecy of
deliverahles.. :

This Class Advance Waiver and the terms of the intellectual propaerty clauses
included within the subject subcontracts are maant to cover the scape of the wark
under the particular RFP Ne. PF-01 of the Pathforward Project and shall not. sarva
ag precedent for any follow-on work to be negotiated separately with the -
subeontrectors in the future. Also, this Class Advance Waivar shall apply to
second tier subcontracts that a firat tier subcontractor issues. Howevar, this Ciass
Advanca Walver will not apply to foreign owned or controlled companisa. DOE .
Patent Counsel will qualify each subcontractor by written certification that this
Class Advance Waiver 18 spplicable to thelr subcontract. Such cartification WIII
iriclude verification af the minimum percentage cost ehare by the subcontractor, a
determination that the subcontractor is a U.S. company, and verification of ths
acceptability of the terms and conditions of the subcontract, If any company dass
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~STATEMENT OF CONSIDERATIONS
- CLASS ADVANCE WAIVER
ASCI RFP No. PF-01

not quslify fer this Class 'Adv:n_cé Waiver ar is not aatiefied with the terme and
candltlons of the subcontract neceasary to qualify for this Walver, then that
campany may separately petltlon DOE for their own Advance Waijver,

Fer the foragolng reasons, and in view of the abjactives and considerations set
farth in 10 CFR 784 and DOE Acquisition Letter 87-5, all of which have been
conslderad. it is recommended that the requested waiver be granted for domestic
first tier and ¢mcond tier subcontracts, which meat the above. requlrements,

executed under the RFP Na. PF-01 ,
' Date;_ !l/ &V/ 51'7

Gary Dra
Caunsel faor lntellectUal Prapertv :
DOE, Oakland Operations Office; CA

Basad on the faregoing Statement of Considsrations, it is determined that the
interests of the United Stetes and the general public will best ba served by waiver
of the United Stgtea' domestic and foreign patent rights and copyright in softwars
copyright as set ferth herein, and therefore, tha waiver is granted. Thia waiver
shall not apply te a madification or extenslon of the subcontracts where, through
such medification or extension, the purpose, scope ar DOE cost of the subcontracts
has been ;ubstantlally altered This waiver shall not affect any waiver previouslv
granted. A

CONCURRENCE:

" Date: «y,/é/?7

 (Gllbert G. Welgend S '

~ Deputy Assistant Secretary fer - .

_ _Stratagic_CdmputIng and. Simulation (DP-5Q) -
APPROVED:

Date; / /M?
‘ 77
Assmtant General Counsel

- far Techmology Transtfer and lntellectua| Property
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. ASCIBLUE INTELLECTUAL PROPERTY

The followmg is the text of Depamnent of Enery Memorandum regarding Intcllectunl Propeny ‘

Rights for the ASC] Blue Pmcm'cmunt

Ifthe rcspondmt to the RFP does not agree lo cost-share at least 20% of the tn’ml contract cost,
. that respondent if successful would get the standard patent end dara clauses in connection with-
.- such a procurement. On the other hand, if the regpondent ig willing to cost-ghare by an amount
of at least 20% exoluding waived fee, the DOE will agree to waive, in sdvanoe, patent rights to
the respandent in its inventions end authorize the respondent to assert copynght in soﬁware
pmduced under the contraet subject to the following ruqmrament

1, With zespcct to Patent nghts, a standard DOE Patem Rxghta Clause mcludmg the waiver will
contain the followmg provisions:

A. Any waived rights to inventions will be subjcct toa resenred government usc license as
follows: "Ths govamment shell have a nonexclusive, nontransfershle, irrevocable, paid-
up license to practice or have practiced for or on behalf of the United States any subject
invention thmughout thn world." -

B. The govemment will have march-in rights to any subjest inventions consistent with the

march-in ughts set out in 35 U. S C. 203 and 48 CF.R. 27. 304-1(g).

C. That the recipient of such rights agres to submit, upon the requost of DOE, & non-
proprietary report o more frequently than annygally on cﬁorts to utilize any tcchnology
arising under the contract.

D. Any assignment of inventiun rights is subject te DOE appmw;fal. '
That the recipieat agree to the following United States Competitiveness provision:

"“Tha waiver recipiant agrees thst any products embodying sny waived invention or produced through
the usa of my waived invention will be meaufactured substantially {n the United Staseq, unices the
walver recipient can ghew to the satiafiction of DOE that it is aot commercially fagsible to do so.
Processes, services, and improvements theroof which are covered by any waived invention developed
undar this confract shall be incarporated into the contractor's memfhcturing fadilitiss in the Unitsd.
States cfther prior to or simultansoualy with implementation outaids the United 3tates, shall not result in
reduction of the ugo ef the sume processes, aervicss, or improvements it the United States, Tho waiver
recipient farther agrsas to make the above condisiotis binding on any assigties ar licansee or any entity
otherwise acquiring righm to any waived jinvention, includiag subscquent usigneaa or licanscca.” :

F. U.S. Preference per 35 TJSC 204 wz.ll apply
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2. With respect to ébpyrightz of c‘omputer software, the standard DOE 'righta; in
. Tuchnical Data Article as set out in Acqulsition Letter 87-5 would be madh‘" ed a8
follaws: Paragraph (c)(\) would be raplaced with the fallowing'

. raduce : ast. Unless prcvldnd atherwise in

pamgraph {d) of thm dau-o. thn Contractar may nntabhsh without prior approval af the
Contracting Otficer, clalm to copyright subsisting in sclentitic and techrilcal articles based

‘on or containing data first produced in the perfarmance of this cantract and published in
scademic, technlcal or profeacional |ournsls, symposla: procepdings of similar warka. The
prior, express wtltten paermission of the Cantracting Officar Is required to setablish clelm o
cepyrlght subsisting (n all other data first praduced in tha performance of thi¢ contracr.

. When clalm to copyright s made, the Centractor shsll affix the applicable copytight notices
of 17 U.8.C. 401 or 402 and acknowledgment of Governmant gpangorghip (ineluding
cantract number) ta tha data when auch data are dellverad to the Government, as wel| na
when the data are published or deposited for registration as a published work in the U, 8.
Copyright Office. ' For data othar than computer saftware tha Cantracter grante-to the

' Governmaent, and cthers acting on.ita behalf, a pald-up, nonaxcluciva, irrovocabla worldwide
lloange in such copyrighted data to repraduce, prepare derivative warks, distribute caopjes to
the public, and perfarm publicly and dieplay publicly, by or on behalf of the Governmant.

The Cantractar may establish, without prior approval of the Cantracting Qfficar, claim to
copyright gubslsting in camputer aoftware first. produced in the parformance of this
contract. For computer software, the Contracter grants to the Qovarnmant and others
acting in Ita behalf, a paid-up nonexcluslivs, irrevoeable worldwide license in auch
capyrightad computer sotiware to reproduce, prepare derivative works, and perform
publicly and dlsplay pubhclv ty or on behalf of the Gavernment. Cantractor whl provide the
DOE an abstract suitabla for publication, describing tha function of the software faF which
copyright is assertad. N

This limited Gavernenent licanaa will revart o a broad Govecnment license (whare the.
Govarnment hag the tight to distributa tha safiware 2o the public and parmit othere ta do
go) after five (B) vaars if the Contrector has not taken effective wteps 10 caommorcialize the
software; or where It [ haceesary to alleviele health, safety ar energy necds that are not
reasenably satisfied by the Contracter, ar ta meet requirementa for public use specified by
Federal Regulations and these raquirements ere-not reasenably utisfied by tha Cantractor.

Paragraph (d)(3) would be modified by eliminaﬁrig the first two santences and
retaining the last sentence ae follows:

"The Contrector ghall promptly delivet 1o the Contragting Officer or to the Patant Counsel
designated by the Conrracting Officer'a duly axecuted and approved instrument fully
conflrmatory of all righte to whieh the Governmant Is entitlad and othgr terms pertelning to tha
compurer aoftware to which elaim to copyright la made.
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SUBCONTRACT LANGUAGE FOR ASCI PATHFORWARD FROJECT
" WHEN THE DOE ADVANCE WAIVER 1S APPLICABLE

" The following language will hu; used when the first tier subcoptrsctor i a demostic sompany und the aubmx

is providing at Jeast 20% of the toral project cost. ~ - :

L

L

The following intellectual property clauses will spply to this contract with the mddlﬁcaﬁnﬁs outllnad in soctions
11 and 111 belaw, . '
FAR 52.227-1 - AUTHORIZATION AND CONSENT (JUL 1955), with Albxrasto I

_FAR 52297-14  RIGHTS IN DATA-GENERAL (JUN 1987) and ALTERNATIVES [L I & V, ifany

“data" {s produced, eequired, or fumished with items, components, or processes delivered
-forusge, - . ’
FAR §2.227-16 'ADDITIONAL DATA REQUIREMENTS (TUN 1987) _
DEAR 952.227-11 PATENT RIGHTS - RETENTION BY THE CONTRACTOR (SHORT FORM) (FEB
1995), if the Suheonttacter in a Domestic Sme)l Buslsess or Non-Prafit Orguaisstion, as
defined by FAR 27.301. - ' R

'DEAR §52.227-13 PATENT RIGHTS - ACQUISITION BY THE GOVERNMENT (FEB 1955), ifthe

Subeantractor is not 2 Damest{c Bmull Business er Non-Profit Qrgunization, vs defined
by PAR 27.301. A ST

Exzept for any secand tier gubcontracts with foreign ownad or controlled campaaies, tho DEAR 952.227:-13
clause of the GRNERAL PROVISIONS {8 replaced with 10 CFR 784.12 DOE Patant Rights-Waiver (JUL
1985), In addition, the belaw provision shall o applicable o this (first tier) Subcontract snd second tiar
suboantrast, : 4

L&.C - . _ . . o ' ,
The waiver recipient agraes that any products ambodylng any waived invention or produced through the use of
ey walved invent{on will be manufactured substentiglly in the United States, unlees the waiver cocipiant saa
show to the satigfaction of DOE that }t is not commervially foasible to do so, Pracesses, services, snd
improvements thereof Which sre covered by any waived invention develepsd under this contrace shall be
incarporated into the sontrastor's manafactaring fasilities In the United Statos elthar prior to ar simujtanaously
with {mplementation dutside the Unitad Statns, and chall not result in reduction of tha use af the vame
processes, servicos, or improvemests in the United Statea. . The waiver tecipient further agreas ta make the
above canditians bindlag ab any assigaee o licanses or pny entity otherwiss acquiring rights to any waived
inventiot, including subsequent aasignecs or licensees. ' .

Peragraphs (c)(1) Copyright,and (d)(3) Relesss Publicstion and Usa of Dats, of FAR Clause 52.227-14. Rights’
in Data-General (TUN 1987) shall be substituted with tha following!

\

(1) Dz fl =ed iz the nefamnanco of this contract- Unless provided otherwise in peragmph (d) of
this clauge, the Contragtor mey cstablish, without pricz sggroval of the Contracting Officer, claim to -
copyright subsisting in scientific and technical extlclos beged an ar contaioing dsts first produced in the
performance of this contrast and published in academis, tochnieal or professional journals, symposia
progeedings or eimilar works, Exccpt for computer softwars apd sciantific and technicat articles, the prior,
express writtoh parmission of the Cantrasting Officeris Tequired to entablish clalm to capyright subsiating
in all other dats first produced in the parformance of this contract. Whas cla{m to'copyright is made, the
Contractor shall affix the spplicable capyright aatices of 17 U.8.C, 401 ar 402 end acknowlodgment of
Government spoasarship ?&qhding contract sumber) to the deta when such data are dalivared to the
Government, &s well as wheg tho data sre published or deposited for registration as a published work in the
U. 8. Copyright Oftlce. Per daia ather than computer software the Contractor graots to the Govermmens,
and athers acting of 1ta behalf, a paid-up, nonexclusive, irevacable warldwide license in such copyrighted
data w ropraduce, prepare derivative warks, distribute copies to the public, and perferm publicly and

wull



digplay publicly, by er oo bnhalf of the Government.

The Contractor may eatablish, without prior approval of the Contraating Officer; claim to copyright
“subsisting in computer saftware first produced in the performance of this contract, For a period of S years
beginning oni the dats the Cantractor asserts copyright in compurter software, the Cantracter grants to the
Government ‘and others neting in its behalf, a paid-up nonsxslusive, revocuble worldwide licange in such
copyrighted computer software to repoduce, prapare derivative works, and paform putblicly and display’
publicly by or on hehaif of the Goverhment, Cantractor will provids tha DOE an abswract snitahle tor
' puhlu:atinn. describing the function ofthe software for whl:h copyright is aggerted.

After the five (5) yoar parlod gat farth above, or {f, priof 1o the end of such parlod. the Contrastor has ot
takan ctfective stepa to comenerclalizs the sofWare, or whore it i nocessary to ajleviate health, satety ar
energy needs thes are not ressonably satisfied by the Contrastor, of to meet requiramerits for public use
sposified by Faderal Regitlations and these requirements are notreasonably satisfied by the Conxractor, the

Contrastor grentd to the Government, and othees scting or its behalf, & puid-'up, ponexolusiva, irrevocible -

wirldwide licenise in such copytighwd dats to reproducc, distribute eopiss to the public, pmpm derlw.tive
warkv. perform publicly. and display publi:ly and to parmit others to do so.

(3) Tha Contractor agrees to camply with the appropriate terms to agsure the disseminarion af the
computer software as speclfied by the Contracting Officer. The.Contractor shell slio pramptly deliver to -
thr Contracting Officer or tn the Patent Counael designated by tha Cantricting Offieer a duly executed mnd
approved licenss instrument fully conflrmatory of all rights to which the Gavernment s eatitled and ather
terms pertaining to the computar software to which claim to copyright ls made,

WiUid
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United States Government Department of Energy

memorandum

DATE:

REPLY TO
ATTN OF:

SUBJECT:

TO:

December 6, 2001

Gary Drew
Oakland Operations Office
Intellectual Property Law Division

Extend Class Advance Waiver to New ASCI Pathforward Subcontracts

William H. Reed
Director, Office of Advanced Simulation
And Computing (NA-114)

Paul Gottlieb
Assistant General Counsel for
Technology Transfer and Intellectual Property

Issue

Approval of extending the existing Class Advance Waiver to additional subcontracts to be
issued under the ASCI Pathforward program.

Background

To meet the requirements of NNSA's Stockpile Stewardship Program, NNSA is enhancing
its computational power by developing supercomputers with the capability of performing
tera-scale computing. The ASCI Pathforward effort, which is an element of the Advanced
Simulation and Computing (ASC — formerly known as ASCI) program, is aimed at
developing advanced computing technologies necessary to enable the building of a 100
TeraFLOPs supercomputer by FY06. The Lawrence Livermore National Laboratory (LLNL)
has issued several subcontracts to U.S. companies to develop these key technologies, which
are part of a company's current business plan but would not otherwise be available in the
time frame needed or at the scale/performance level required by the ASC Program.

"The Class Waiver

In 1997, a Class Advance Waiver (W(C)-97-004) was granted to subcontractors that cost-
shared at least 20% of the total contract cost. For non-Bayh-Dole organizations such as a
for-profit entity, this waiver allowed the subcontractor to elect their inventions. Please note
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that Bayh-Dole legislation already allows small businesses and non-profit organizations to
elect their inventions under FAR 52.227-11. Therefore, the portion of the Waiver relating to
the election of inventions does not apply to these entities.

The Waiver also granted to subcontractors the right to establish, without prior approval of
the Contracting Officer, a claim to copyright subsisting in computer software first produced
in the performance of this subcontract. When a subcontractor asserts copyright in software,
the subcontractor grants to the Government a limited government use license for a period of
five years. This reverts to a broad government use license (the right to distribute copies to
the public) after five years, or earlier, if the subcontractor fails to commercialize the
technology. All subcontractors (small business, non-profit and for-profit entities) need to
meet the 20% cost share requirement in order to qualify for the copyright provisions of the
Waiver.

This Waiver applied to the subcontracts issued under RFP No. PF-01.

The Memorandum

In addition to the Waiver, a December 2, 1997 memorandum was approved by HQ-Program
and HQ-legal. The memorandum was created to provide IBM and the other subcontractors
with the right to establish, without prior approval of the Contracting Officer, claim to
copyright subsisting in all other data, i.e., any data first produced in the performance of the
subcontract that is neither computer software nor published data. This data is referred to as
non-published data. An example of non-published data would be schematics, which a
subcontractor would want to copyright when the commercial products are available. The
Government retains a broad license in the data, but the Government agrees to delay the
release of this type of data to the public for five years. However, the Government would
release the non-published data under several conditions prescribed under paragraph (d)(4).
For example, the Government could release the information under a FOIA request or to
support ASCI Program objectives. See Appendix A. ASCI Program supported IBM’s
position that the release of this technical data should be delayed in order to allow the
company the opportunity for a competitive advantage to commercialize this technology. The
FAR based subcontracts were amended as shown in the attached Appendix A.

In addition, IBM requested a modification to the U.S. Competitiveness provision, which was
approved by ASCI Program. That modification to the U.S. Competitiveness provision will
not be extended for any subcontract under these three RFPs. However, any subcontractor
may request a modification to the U.S. Competitiveness, which will be considered by NNSA
Program.

Discussion

In this next phase of ASCI Pathforward, LLNL is in the process of issuing several new RFPs.
These projects are the Scalable Global Secure (SGS) File System (RFP-B514193), Optical



Memorandum
Page 3

Switch (RFP-B512016) and Scalable Rendering (RFP-B512013). All three projects are
directly and intimately related to the interconnect fabric and input/output technology. In
general, file systems are required to feed (input) massive amounts of data into compute
platforms consisting of thousand of nodes, each node containing multiple processors.
Optical switches are required to route the computed data sets out of the compute platforms
and to multiple, varied viewing platforms (interconnect). Scalable rendering is necessary to
take the computed data sets (output) from the compute platforms and render it into viewable,
usable, multi-faceted theatres where users can see and interact with the results of the
computations.

These three projects are directly related to the interconnect fabric and input/output
technology discussed in the original Waiver. Therefore, the reasons for granting the
Waiver still apply to these new subcontracts. LLNL has selected several subcontractors and
has begun contract negotiations. Each of these subcontracts exceeds the minimum 20%
cost-share necessary to qualify for the Waiver. Each of these subcontractors is a U.S.
company with extensive background in the supercomputer technologies.

It is expected that some of the subcontractors may also request the right to establish,
without prior approval of the Contracting Officer, claim to copyright subsisting in non-
published data as defined in Appendix A. See Appendix A, paragraph (c)(1), third
subparagraph. In addition, these subcontractors may request the Government to delay the
release to the public of non-published data for five years. However, section (d)(4) does
allow the Government to release the non-published data for certain specified reasons such
as FOIA, support of ASC program objectives, and Government obligations under
international agreements. See Appendix A, paragraph (d)(4).

If this extension of the Waiver and the attached Appendix A provisions are granted, the
same conditions in the original Waiver will apply to the subcontracts issued under the three
new RFPs. Each subcontractor will need to cost-share at least 20% of the total cost of the
subcontract. The Waiver will not apply to foreign owned or controlled companies. Each
subcontractor will need to comply with a U.S. competitiveness provision or seek NNSA
program approval for an alternate benefit to the U.S. economy. The rights under the
Waiver shall apply to second-tier subcontracts that a first-tier subcontractor issues.

In addition, DOE Patent Counsel will qualify each subcontractor by written certification
that this Class Advance Waiver is applicable to their subcontract. Such certification will
include verification of the minimum percentage cost share by the subcontractor, a
determination that the subcontractor is a U.S. company, and verification of the acceptability
of the terms and conditions of the subcontract. If any company does not qualify for this
Class Advance Waiver or is not satisfied with the terms and conditions of the subcontract
necessary to qualify for this Waiver, then that company may separately petition DOE for
their own Advance Waiver. '
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Recommendation

That the Class Advance Waiver (W(C)-97-004) be extended and the attached Appendix A
provisions be approved such that subcontracts issued under the ASC Pathforward program
relating to the SGS File System (RFP-B514193), Optical Switch (RFP-B512016) and
Scalable Rendering (RFP-B512013) efforts may contain these provisions.

Concurrence: UM Date: sz\,7) QQQ\

William H. Reed
Director, Office of Advanced Simulation
And Computing (NA-114)

Approved: @

Paul Gotflieb
Assistar;lt General Counsel for
Technology Transfer and Intellectual Property

s
.
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APPENDIX A

Modifications to the Rights-In-Data Clause



In FAR 52.227-14 Rights-In-Data—General clause, paragraphs (c) and (d) are replaced with the

following:

(¢) Copyright.

(1)

(2)

Data first produced in the performance of this contract. Unless provided otherwise in
paragraph (d) of this clause, the Contractor may establish, without prior approval of the
Contracting Officer, claim to copyright subsisting in scientific and technical articles based on
or containing data (published data) first produced in the performance of this contract and
published in academic, technical or professional journals, symposia proceedings or similar
works. When claim to copyright is made, the Contractor shall affix the applicable copyright
notices of 17 U.S.C. 401 or 402 and acknowledgment of Government sponsorship (including
contract number) to the data when such published data are delivered to the Government, as
well as when the data are published or deposited for registration as a published work in the
U. S. Copyright Office. For the published data, the Contractor grants to the Government, and
others acting on its behalf, a paid-up, nonexclusive, irrevocable worldwide license in such
copyrighted published data to reproduce, prepare derivative works, distribute copies to the
public, and perform publicly and display publicly, by or on behalf of the Government.

The Contractor may establish, without prior approval of the Contracting Officer, claim to
copyright subsisting in computer software first produced in the performance of this contract.
For computer software, the Contractor grants to the Government and others acting in its
behalf for a period of five (5) years from the date of production, a paid-up nonexclusive,
irrevocable worldwide license in such copyrighted computer software to reproduce, prepare
derivative works, and perform publicly and display publicly by or on behalf of the
Government. The Contractor will provide the DOE an abstract suitable for publication,
describing the function of the software for which copyright is asserted.

The Contractor may establish, without prior approval of the Contracting Officer, claim to
copyright subsisting in all other data (non-published data). Non-published data is data first
produced in the performance of this contact that is neither computer software nor published
data. For such non-published data, the Contractor grants to the Government and others
acting in its behalf, a paid-up nonexclusive, irrevocable worldwide license in such
copyrighted non-published data to reproduce, distribute copies to the public, prepare
derivative works, and perform publicly and display publicly by or on behalf of the
Government.

After the time period set forth above for computer software, or if, prior to the end of such
periods, the contractor has not taken effective steps to commercialize the software, or where
it is necessary to alleviate health, safety or energy needs that are not reasonably satisfied by
the Contractor, or to meet requirements for public use specified by Federal Regulations and
these requirements are not reasonably satisfied by the Contractor, the Contractor grants to the
Government, and others acting on its behalf, a paid-up, nonexclusive, irrevocable worldwide
license in such copyrighted software to reproduce, distribute copies to the public, prepare
derivative works, perform publicly and display publicly, and to permit others to do so.

Data not first produced in the performance of this contract. The Contractor shall not, without
prior written permission of the Contracting Officer, incorporate in data delivered under this
contract any data not first produced in the performance of this contract and which contains
the copyright notice of 17 U.S.C. 401 or 402, unless the Contractor identifies such data and




(d)

3)

grants to the Government, or acquires on its behalf, a license of the same scope as set forth in
subparagraph (c)(1) of this clause; provided, however, that if such data are computer
software, the Government shall acquire a copyright license as set forth in subparagraph
(g)(3) of this clause if included in this contract or as otherwise may be provided in a
collateral agreement incorporated in or made part of this contract.

Removal of copyright notices. The Government agrees not to remove any copyright notices
placed on data pursuant to this paragraph (c), and to include such notices on all
reproductions of the data.

Release, publication and use of data.

ey

()

3)

4

The Contractor shall have the right to use, release to others, reproduce, distribute, or publish
any data first produced or specifically used by the Contractor in the performance of this
contract, except to the extent such data may be subject to the Federal export controi or
national security laws or regulations, or unless otherwise provided in this paragraph of this
clause or expressly set forth in this contract. -

The Contractor agrees that to the extent it receives or is given access to data necessary for
the performance of this contract which contain restrictive markings, the Contractor shall treat
the data in accordance with such markings unless otherwise specifically authorized in writing
by the Contracting Officer.

The Contractor shall promptly deliver to the Contracting Officer or to the DOE Patent
Counsel designated by the Contracting Officer a duly executed and approved instrument
fully confirmatory of all rights to which the Government is entitled, and other terms
pertaining to the computer software to which claim to copyright is made.

For data other than computer software, provided that such data (1) are not generally known
or available from other sources without obligation concerning its confidentiality, (2) have not
been made available by the owner to others without obligation concerning its confidentiality,
and (3) are not otherwise already available to the Government without obligation concerning
its confidentiality, the Government will have the right to provide to others technical data
delivered to the DOE Defense Program Labs or DOE in performance of this contract after
five years from the date such data is first produced, except that in the interim disclosure or
use may be made solely for the following purposes:

(i)  Asrequired for evaluation by Pathforward Program personnel at DOE and DOE
Defense Program Labs;

(i1)  As required to support the Accelerated Strategic Computing (ASC) Program
objectives;

(it1)  As required to respond to a request under the Freedom of Information Act (5 U.S.C.
552), and other applicable laws or regulations, if any;

(iv)  As required to meet the Government’s obligations under international agreements and
treaties;

(v)  Asrequired to commercialize the data if the Contractor has not taken effective steps to



do so;

(vi) As required to alleviate health, safety or energy needs that are not reasonably satisfied
by the Contractor; and

(vit) As required to meet requirements for public use specified by Federal Regulations and
these requirements are not reasonably satisfied by the Contractor.



